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ORIGINAL ARTICLE

Something old, something new: applying reproductive
rights to new reproductive technologies in South Africa

Bonginkosi Shozi

School of Law, University of KwaZulu-Natal, Durban, South Africa

ABSTRACT
New reproductive technologies such as in vitro fertilisation have
opened up new avenues for those who wish to have children,
and who need no longer be bound by biological limitations to
procreation like infertility. However, the choices available to pro-
spective parents have been restricted by the fact that the use of
new reproductive technologies in artificial reproduction has been
subject to regulation in many parts of the world – including
South Africa. These regulations have been challenged on the
grounds that they infringe upon the rights of those who want to
use these technologies. Underlying these challenges is the claim
that the rights which are currently given recognition in our law
apply to the use of new reproductive technologies – and this art-
icle investigates to what extent this claim is applicable with refer-
ence to the South African Constitution. Considering the historical
context within which reproductive rights have emerged, this art-
icle concludes that the right to make decisions concerning repro-
duction (s 12(2)(a)) and the right to reproductive healthcare
(s 27(1)(a)) both protect the freedom of individuals to form fami-
lies by having children – including where this is done in non-trad-
itional ways that do not involve the use of one’s own body.
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Reproduction has, for most of human history, been an act that required the direct use
of our bodies. However, because of the advent of technologies that allow for conception
to occur outside of the body (in vitro), and for gametes and embryos to be frozen and
stored, this is no longer the case.1 South Africa, like many other countries, has intro-
duced legal regulations on the use of new reproductive technologies (NRTs), primarily
through the Regulations Relating to Artificial Fertilisation of Persons.2 While these
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1 A Trounson & L Mohr ‘Human pregnancy following cryopreservation, thawing and transfer of an eight-cell embryo’
(1983) 305 Nature 707, 709.

2 Government Gazette No. 35099 (2 March 2012) (GN R175).
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regulations respond to some of the pertinent issues, there are still several questions
raised by NRTs that our law needs to address.3

One such issue is the nature of the protection of the individual interests of those
choosing to engage in reproduction in South Africa; these interests are routinely pro-
tected in the form of reproductive rights. This is an issue that is pertinent given the
increased prominence of NRTs, including gamete cryopreservation and CRISPR-Cas9.
These NRTs are opening up possibilities – such as posthumous reproduction,4 and her-
itable genome editing5 – with which our law now has to contend.

Although reproductive rights are protected in the Constitution of the Republic of
South Africa, 1996, as Carmel van Niekerk observes, discourse on the scope of these
rights has primarily focussed on abortion.6 This article will not endeavour to further
the abortion debate, although it draws from the ideas raised by abortion rights advo-
cates.7 Rather, it focuses on an issue that underlies all of the regulation of NRTs: how
should reproductive rights apply to the use of NRTs?

In responding to this question, it is first necessary to understand what reproductive
rights are and where they come from. Accordingly, I first discuss, in brief, the history
and origin of reproductive rights in international human rights documents. Next,
I trace how the scope and meaning of these rights influenced the inclusion of repro-
ductive rights in the Constitution and analyse the application of reproductive rights in
SA courts. In considering the implications of this jurisprudence for the use of NRTs,
I argue that the way in which our courts have interpreted reproductive rights has been
unduly restrictive and has failed to give effect to the fundamental freedoms of those
who desire to form families using NRTs. Finally, I present arguments in favour of
a broader interpretation of reproductive rights that gives effect to the freedom to form
a family whether through natural or artificial reproduction.

1. The history of reproductive rights in international human
rights jurisprudence

The Universal Declaration of Human Rights (UDHR),8 the first international instru-
ment to codify the fundamental and inalienable rights of all humans, makes no direct
reference to reproductive rights. The UDHR does, however, recognise the freedom of
individuals to form a family with a partner of their choice in art 16: ‘Men and women

3 The term ‘new reproductive technologies’ is used in this article to refer to modern advancements in reproductive
technologies that allow human reproduction to occur outside of the body, primarily based on in vitro fertilisation,
such as IVF-based surrogacy. See JA Robertson Children of Choice: Freedom and the New Reproductive
Technologies (1994).

4 B Shozi ‘A human rights analysis of posthumous reproduction’ (2018) Unpublished LLM thesis University of
KwaZulu-Natal 49.

5 D Thaldar & B Shozi ‘Procreative non-maleficence: A South African human rights perspective on heritable human
genome editing’ (2020) 3 The CRISPR Journal 32.

6 C van Niekerk ‘Assisted reproductive technologies and the right to reproduce under South African law’ (2017) 20
Potchefstroom Electronic Law Journal 1, 2.

7 For a comprehensive discussion of reproductive rights in the context of abortion in South Africa, see M O’Sullivan
‘Reproductive rights’ in S Woolman & M Bishop (eds) Constitutional Law of South Africa (2013) 37–1.

8 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III).

2 B. SHOZI



of full age, without any limitation due to race, nationality or religion, have the right to
marry and to found a family’.9

Since its inclusion in the UDHR, the right to found a family has received protection
in multiple human rights instruments, and has been applied as guaranteeing the right
to found a family by procreating10 – and by adoption.11 Article 16 of the UDHR also
alludes to the fact that while the state has an interest in protecting the family unit, the
freedom to choose whether or not to found a family is one enjoyed by those exercising
that choice.12

In the years following the UDHR, an accelerated growth in population, due to high
fertility rates in developing countries, increasingly became a cause for concern.13 This
concern emanated from the perceived threat posed by rapidly growing population
numbers to socio-economic development, which led to some countries taking measures
to control population numbers. The international community viewed these measures,
which included national policies seeking to limit the number of children people could
have, as a violation of the fundamental human rights contained in the UDHR – in
particular, art 16.14 Accordingly, these issues took centre stage at the second World
Population Conference in 1965,15 where population experts generally agreed that
higher rates of fertility in developing countries contributed significantly to the
‘population problem’, and concluded that state-driven family planning programmes –
which some countries had already begun employing with reported positive results –
provided a mechanism to respond to this phenomenon that did not entail a violation
of human rights.16

As such, the UN General Assembly resolved in 196617 that state population-control
policies, while necessary in order to protect socio-economic development, should be
guided by the principle that ‘the size of the family should be the free choice of each
individual family’ – a position ostensibly motivated by art 16 of the UDHR.18 From
this, we see how the early development of rights in reproduction was shaped by the
global debate on population control and development. The aegis of the freedom to
form a family began to develop beyond the right to choose to have children (which is

9 UDHR art 16(1).
10 P Sieghart The International Law of Human Rights (1983) 201–202.
11 Van Oosterwijck v Belgium [1980] ECHR 7, cited in Sieghart ibid 203.
12 See also, International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23

March 1976) 999 UNTS 171 (ICCPR) art 23 and International Covenant on Economic, Social and Cultural Rights
(adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 (ICESCR) art 10.

13 This led to an inquiry by the UN Secretary General on the impact of economic growth and population
development among UN member states. See UN Secretary General ‘Inquiry among governments on problems
resulting from the interaction of economic development and population changes’ (24 November 1964) UN Doc E/
3895/Rev.1.

14 T Ayala & L Caradon ‘Declaration on population: The world leaders’ statement’ (1968) 1 Studies in Family Planning
1, 2.

15 ‘Proceedings of the World Population Conference’ UN Department of Economic and Social Affairs World
Population Conference (1965) UN Doc E/CONF.41/2. Interestingly, the issue of family planning was not raised at
the first World Population Conference in 1954. See PR Cox, J Peel & CJ Thomas ‘The world population conference,
Belgrade, 1965’ (1966) 58 The Eugenics Review 7, 7–14. Cox et al observe that this was because representatives
from the ‘Catholic countries’ opposed discussions on family planning.

16 Cox et al ibid 8.
17 UN General Assembly Res 2211 ‘Population growth and economic development’ (17 December 1966) UN Doc A/

RES/2211(XXI).
18 Ibid.
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evident from a plain reading of art 16 of the UDHR) to include the freedom to decide
the number and spacing of one’s children.19 The family planning approach to the
population problem was embraced by the international community because it pro-
moted the freedom to form a family, as opposed to limiting it.20

The next distinct phase of development of rights in reproduction began in 1975,
when the UN held the first World Conference on Women (Women’s Conference).21

The Women’s Conference was a landmark event in the women’s rights movement, as
the way in which rights relating to reproduction were conceived would henceforth no
longer be limited to the protection of the freedom to form a family through family
planning services designed to entrench reproduction as an autonomous choice by pro-
viding access to information and education.22 Rights relating to reproduction would be
used as a tool in the women’s rights movement to respond to obstacles faced by
women, including challenges in accessing the healthcare they need to exercise autono-
mous choices relating to reproduction.23 This is evidenced in the key outcome of the
Women’s Conference, the Declaration of Mexico on the Equality of Women and Their
Contribution to Development and Peace.24 Principle 12 of this declaration states:
‘Every couple and every individual has the right to decide freely and responsibly
whether or not to have children as well as to determine their number and spacing, and
to have information, education and means to do so’.25

This was the first explicit recognition, in an international human rights document,
of the right to decide not to have children (that is the right to abstain from reproduc-
tion).26 Moreover, it also makes reference to the right of women to the means necessary
to exercise their reproductive choices, over and above the rights to information and
education on family planning. And where women did choose to have children, art 113
of the World Plan of Action for the Implementation of the Objectives of the
Conference of the International Women’s Year27 described the means that states were
required to provide in terms of principle 12 of the Declaration of Mexico on the
Equality of Women and Their Contribution to Development and Peace as including:

19 This sentiment was further expressed a year later in the Declaration of Population, which had the aim of both
recognising the population problem as well as calling for population control measures that did not infringe on
the rights of citizens. See, UN Population Council ‘Declaration of Population’ (1967) 1 Studies in Family Planning 1.

20 The emphasis on progressing individual autonomy in family planning is highlighted in the following conclusion
from the UN Declaration of Population: ‘We believe the objective of family planning is the enrichment of human
life, not its restriction; that family planning, by assuring greater opportunity to each person, frees man to attain
his individual dignity and reach his full potential’.

21 ‘Report of the World Conference of the International Women’s Year’ (1975) UN Doc E/CONF.66/34 (Report on the
Women’s Conference).

22 See LB Pizzarrossa & W Durojaye ‘International human rights norms and the South African choice on termination
of pregnancy act: An argument for vigilance and modernisation’ (2019) 35 South African Journal on Human Rights
50, 51–52.

23 This development is one that South Africans were able to bear witness to, even though the South African
government was excluded from participation in the Women’s Conference because of the apartheid state policies
of the time. Representatives of the African National Congress attended the Women’s Conference as observers. See
‘Report of the World Conference of the International Women’s Year’ (note 21 above) 122.

24 Ibid 2–7.
25 Ibid 5, emphasis added.
26 This was not a novel idea. The right to abstain from reproduction was implicit in the freedom of individuals to

decide on the ‘number and spacing of children’.
27 UN General Assembly ‘Implementation of the World Plan of Action adopted by the World Conference of the

International Women’s Year’ (12 December 1975) A/RES/3490.
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healthcare in the form of ‘pre-natal and post-natal and delivery services; gynaecological
and family planning services’.28

The growing tide towards the recognition of reproductive autonomy and reproduct-
ive healthcare as fundamental human rights came to a head in 1994 at the
International Conference on Population and Development (ICPD),29 where South
Africa was in attendance.30 In the ‘Programme of Action’ this conference adopted,31

‘Reproductive Rights and Reproductive Health’ was one of the primary areas of focus,
and from this emerged the first formal definition of reproductive rights in international
law:

Reproductive rights embrace certain human rights that are already recognized in
national laws, international human rights documents and other consensus documents.
These rights rest on the recognition of the basic right of all couples and individuals to
decide freely and responsibly the number, spacing and timing of their children and have
the information and means to do so, and the right to attain the highest standard of
sexual and reproductive health. It also includes their right to make decisions concerning
reproduction free of discrimination, coercion and violence, as expressed in human rights
documents.32

The ICPD also gives meaning to reproductive healthcare as a separate, but interre-
lated, right:

Reproductive health is a state of complete physical, mental and social well-being and not
merely the absence of disease or infirmity, in all matters relating to the reproductive
system and to its functions and processes.33

2. Reproductive rights jurisprudence in South Africa: an overview

2.1. Reproductive rights in the Constitution

Unlike its predecessor, the Interim Constitution,34 the Constitution specifically makes
reference to reproductive rights in s 12 of the Bill of Rights,35 which deals with the free-
dom and security of the person, and in s 27, which relates to socio-economic rights.
The conceptualisation of reproductive rights put forward in the ICPD ‘Programme of
Action’ was influential, not only in subsequent human rights documents, but also in
the way in which reproductive rights were formulated in South Africa, as evidenced by
the fact that the wording of these rights draws directly from this document:

28 ‘Report of the World Conference of the International Women’s Year’ (note 21 above) 25.
29 For further insight into the significance of the 1994 ICPD, see S Heidari ‘Sexual rights and bodily integrity as

human rights’ (2015) 23 Reproductive Health Matters 1.
30 ‘Report of the International Conference on Population and Development’ UN Population Fund (UNFPA) (1994)

1995 UN Doc A/CONF.171/13/Rev.1 117.
31 UNFPA ‘Programme of Action’ adopted at the ICPD (1994).
32 Ibid 46, emphasis added.
33 Ibid 45.
34 Constitution of the Republic of South Africa, Act 200 of 1993 (Interim Constitution). The Interim Constitution has

been repealed.
35 Reproductive rights receive no mention in the Interim Constitution. This is most likely because much of the

content of the Bill of Rights was a product of political activism, and women’s rights activists in South Africa were
unable to complete the Women’s Charter in time for it to be used as a platform for advocating for the inclusion
of reproductive rights. See C Albertyn ‘Women and the transition to democracy in South Africa’ (1994) Acta
Juridica 57.
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(2) Everyone has the right to bodily and psychological integrity, which includes
the right-

a. to make decisions concerning reproduction.36

Reproductive rights are also protected under s 27 of the Bill of Rights, which is the
right to healthcare, food, water and social security. This provision specifically refers to
reproductive healthcare in s 27(1)(a), which states:

(1) Everyone has the right to have access to-

a. health care services, including reproductive health care (emphasis added).

This provision places a duty on the state to ‘take reasonable legislative and other meas-
ures’ to ensure the right to reproductive healthcare is realised – in the same way that
reproductive healthcare, as per the ICPD, enjoins states to safeguard the realisation of
reproductive rights through ensuring access to reproductive healthcare services.37 Clearly,
then, both the decision to include reproductive rights in the Constitution, and the decision
to use this wording, were made while being mindful of the international developments
regarding reproductive rights and with the purpose of incorporating the full gamut of legal
protections, afforded to decisions concerning reproduction and access to reproductive
healthcare in international human rights documents, into our Constitution.

2.2. Reproductive rights and natural reproduction

As with the advancements of the rights relating to reproduction in international human
rights documents, the early development of reproductive rights in SA was shaped by
historical context. Abortion was a highly topical issue at the time the Constitution was
drafted.38 This was due, in part, to the fact that the current statute on abortion – the
Choice on Termination of Pregnancy Act 92 of 1996 (Choice Act) – was under devel-
opment during that same period.39 After reproductive rights were included in the draft
for the Constitution, and its text was made available for public commentary, objections
were raised to s 12(2)(a) on the basis that it potentially permitted abortion.40 In consid-
ering whether this objection was a ground for a right to reproductive autonomy not to
be included in the final version of the Constitution, the Constitutional Court in the
Certification of the Constitution of the Republic of South Africa, 1996 found that it was

36 The ICPD definition of reproductive rights was supported during the 1995 World Conference on Women in
Beijing, in its Platform of Action. See ‘Report of the Fourth World Conference on Women’ (1995) UN Doc A/
CONF.177/20/Rev.1 emphasis added.

37 ‘Report of the International Conference on Population and Development’ (note 31 above).
38 The issue of a ‘right to abortion’ had been discussed during the development of the Interim Constitution, but the

controversial and polarising nature of this debate saw a general consensus against its specific inclusion in the Bill
of Rights. See LM du Plessis & JR De Ville ‘Personal rights: Life, freedom and security of the person, privacy, and
freedom of movement’ in D van Wyk, J Dugard, B de Villiers & D Davis (eds) Rights and Constitutionalism: The
New South African Legal Order (1994) 231.

39 Both the Choice Act and the Constitution were finalised in the same year – 1996.
40 Certification of the Constitution of the Republic of South Africa, 1996 1996 (4) SA 744 (CC) para 59.
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not.41 The Court stated that its duty in the certification process was not to make a rul-
ing on abortion but to adjudicate the Constitution’s consistency with the constitutional
principles – and the applicable principle, in this case, was that the final Constitution
must include ‘all universally accepted fundamental rights’ – which reproductive rights
clearly were.42

In light of how prominent the abortion issue was, it is unsurprising that the first
case to engage with s 12(2)(a) came shortly after the Constitution came into effect, and
related to the constitutionality of the Choice Act – Christian Lawyers Association of
South Africa v Minister of Health.43 In Christian Lawyers, the Court implicitly recog-
nised a constitutionally protected right to abortion based on reproductive autonomy,
where it remarked that, s 12(2) ‘provides that everyone has the right to make decisions
concerning reproduction and to security in and control over their body’ and concluded
that this right underscored the constitutionality of abortion.44 This implicit recognition
was made explicit in Christian Lawyers Association v Minister of Health (II),45 where
Mojapelo J describes s 12(2)(a) as existing to protect a woman’s ‘right to self-determin-
ation’,46 and held that: ‘The right of every woman to choose to terminate her preg-
nancy or not, is enshrined in sections 12(2)(a) and (b), 27(1)(a), 10 and 14 of the
Constitution’.47 Both these judgments considered s 12(2)(a) in the context of natural
reproduction, and so refer to reproductive autonomy as underscored by both bodily
integrity and security in, and control over, the body. This is a consequence of the fact
that, with natural reproduction, all decisions concerning reproduction will relate to
the body.

2.3. Reproductive rights and artificial reproduction

The only occasion that the Constitutional Court has had to consider the application of
reproductive rights in the context of artificial reproduction was in AB v Minister of
Social Development.48 The first applicant in this case was a woman referred to as AB.
AB wanted to have a child, but had difficulty doing so and required medical assistance.
Despite several attempts to fall pregnant via IVF, she was unsuccessful. Her doctor
informed her that she was ‘conception infertile’49 – in that she was unable to produce
viable eggs for the purpose of artificial reproduction. AB thereafter began using both
donor sperm and eggs, but, after several unsuccessful attempts at pregnancy, she was
diagnosed as being ‘pregnancy infertile’50 – she was incapable of carrying a foetus to
term. She then considered using the route of surrogacy to become a mother and was

41 Ibid 60.
42 Ibid.
43 Christian Lawyers Association of South Africa v Minister of Health (1998) 4 SA 111 3 (T).
44 Ibid 1441J–1442A.
45 Christian Lawyers Association v Minister of Health (II) 2005 (1) SA 509 (T).
46 Ibid 524H.
47 Ibid 528D.
48 AB v Minister of Social Development 2017 (3) SA 570 (CC). For a detailed discussion of the legal proceedings in AB,

see DW Thaldar ‘Post-truth jurisprudence: The case of AB v Minister of Social Development’ (2018) 34 South African
Journal on Human Rights 231.

49 Employed by the court in AB, this terminology is used in this article. See AB (ibid) para 8(d).
50 Ibid.
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put in contact with a prospective surrogate mother through an agency but learnt that
the law prohibited her from proceeding with the surrogate motherhood agreement.
Section 294 of the Children’s Act 38 of 2005, provides that no surrogate motherhood
agreement is valid unless the conception of the child contemplated in the agreement is
to be effected by the use of the gametes of both commissioning parents or, if that is not
possible due to biological, medical or other valid reasons, the gamete of at least one of
the commissioning parents or, where the commissioning parent is a single person, the
gamete of that person.

This provision excluded AB from using surrogacy since she was unable to carry
a child, or contributing a gamete for the conception of a child. In order to have a child,
AB would have to use gametes from a male and female donor, fertilised in vitro, to be
transferred to the womb of a surrogate.51 AB sought to have s 294 of the Children’s
Act declared unconstitutional. Her claim was that s 294 violated her rights to privacy,
reproductive autonomy, dignity, equality and non-discrimination, and access to health-
care.52 The High Court found in AB’s favour,53 and the constitutional challenge pro-
ceeded to the Constitutional Court,54 where the judgment was a divided one.55

Regarding reproductive autonomy, the High Court found that AB’s decision to choose
to use donor gametes fell within the ambit of s 12(2)(a),56 and that the so-called
‘genetic link requirement’ in s 294 of the Children’s Act was unconstitutional because
it infringed AB’s reproductive autonomy.

In the Constitutional Court, Nkabinde J, writing for the majority,57 disagreed with
the High Court’s conclusion, reasoning that s 12(2)(a) of the Constitution pertains
only to an individual’s own body and does not extend to the body of another.58 The
majority found that a limitation on the use of surrogacy by infertile persons was not an
infringement of s 12(2)(a). In reaching this conclusion, the majority notes that
s 12(2)(a) has primarily been interpreted to relate to peoples’ ability to make decisions
about their own bodies,59 and on this basis Nkabinde J stated that: ‘I acknowledge the
need to respect the autonomy of commissioning parents in relation to the choices they
make, for purposes of concluding surrogacy agreements. However, section 12(2)(a)
does not give anyone the right to bodily integrity in respect of someone else’s body’.60

Nkabinde J’s reasoning was that s 12(2) of the Constitution refers to individuals as
having a right to both bodily and psychological integrity, and views the fact that these
two concepts have historically been applied together as evidence for interpreting
s 12(2)(a) as being inextricably linked to both bodily and psychological integrity. As
such, any limitation of autonomy relating to reproduction is only an infringement of
s 12(2)(a) if it invokes both psychological integrity and bodily integrity; and not if it

51 A procedure commonly referred to as IVF-based surrogacy.
52 AB (note 48 above) 12.
53 AB v Minister of Social Development (High Court) 2016 (2) SA 27 (GP).
54 AB (note 48 above) 16.
55 Of the eleven justices who heard this case, a minority of four supported Khampepe J’s judgment, while the

remaining seven supported Nkabinde J’s judgment.
56 AB (High Court) (note 53 above) para 92.
57 AB (note 48 above) 236.
58 Ibid 313.
59 Ibid 312. Nkabinde J refers to Christian Lawyers (II) (note 45 above) and Certification judgment (note 43 above).
60 Ibid 315.
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only impacts upon psychological integrity. Thus, AB’s decision to choose donor game-
tes does not fall within the ambit of s 12(2)(a), because her bodily integrity is
not implicated.

On the other hand, Khampepe J, writing for the minority, agreed with the High
Court’s conclusion.61 Khampepe J described surrogacy through the use of NRTs62 as
one of the ‘wonders of modern medical technology’ and interpreted s 12(2)(a) as pro-
tecting the right of individuals to make decisions concerning reproduction even where
they do not invoke bodily integrity by limiting the use of one’s own body.63 In reaching
this conclusion, the minority took note of the fact that while there are many individuals
who use artificial reproduction and surrogacy as a matter of choice, these technologies
are particularly important to people who cannot physically be involved in reproduction
due to their infertility. And for these people, artificial reproduction is the only way to
experience parenthood (as fertile parents do) from before the stage of conception,
through pregnancy, up to the moment of birth, and beyond.64 This allows for the
development of a strong psychological bond between the parent and the child-to-be in
a way not otherwise possible.65 Ergo, the minority’s analysis of s 12(2)(a) concluded
that, for s 12(2)(a) reproductive autonomy to be infringed, an individual need only
show an inability to make a decision resulting from some law or state conduct, and
that this caused at least psychological harm.66

The minority and majority judgments in AB each give us distinct ways in which to
view the scope of reproductive autonomy. Nkabinde J interpreted s 12(2)(a) as an
instance of bodily integrity, thus necessitating that use of the body is limited for an
infringement to occur. In this sense, the majority viewed reproductive autonomy as
protecting one’s right to control how one uses one’s own body in reproduction. This
I will refer to as the ‘narrow interpretation of reproductive autonomy’.67 The minority
interpreted reproductive autonomy more broadly, viewing this right through the lens
of one of the core values of the Constitution – freedom, as enshrined in s 1.68

Khampepe J states that this value is one of great significance to our society because of
SA’s history as a country where many people were deprived of their freedom.69 Thus,
interpreting s 12 as a whole under the aegis of the value of freedom, Khampepe J finds
that this provision ‘vivifies the rights protected by section 12 of the Constitution’ –
especially in the case of s 12(2)(a) that guards an individual’s freedom in making deci-
sions related to reproduction.70 This I term the ‘broad interpretation of reproductive
autonomy’, which differs from the narrow interpretation in that it does not limit the
scope of reproductive autonomy to the use of one’s own body – but rather conceives

61 Ibid 236.
62 Surrogacy can occur via artificial fertilisation through embryo transfer after IVF, or through artificial insemination,

which is ‘the placing of male gametes (sperm) into the female reproductive tract by means other than
copulation’. See Regulation 1 of Regulations Relating to Artificial Fertilisation of Persons (note 2 above).

63 AB (note 48 above) 70.
64 Ibid 181–185.
65 Ibid 74.
66 Ibid.
67 It is so described because it construes reproductive autonomy more narrowly than the minority judgment.
68 AB (note 48 above) 55.
69 Ibid 50–51.
70 Ibid 70.
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s 12(2)(a) as protecting the freedom of individuals to make any decision relating to
reproduction – even if these choices do not entail the use of one’s own body. This
would include the choice to use a surrogate mother to carry donor gametes in order to
have a child.

3. Analysis of the AB judgment

The conclusion derived from the majority judgment in AB is that reproductive auton-
omy applies to the use of NRTs only where these technologies involve the use of one’s
own body; and this right fails to apply where assistance requires the use of another per-
son’s body. This conceptualisation of reproductive autonomy is problematic for at least
two reasons that arise in relation to NRTs. First, it is based on a linking of reproductive
autonomy to bodily integrity, for which I suggest there is no rational justification.
Second, it precludes the choice to have a child as being constitutionally protected under
s 12(2)(a), if such a decision relates to in vitro gametes, even though the choice to use
NRTs is, in my view, a decision concerning reproduction in terms of s 12(2)(a). I ana-
lyse each of these issues in more detail below.

3.1. Interpreting reproductive autonomy as bound to bodily integrity

3.1.1. Textual analysis
At the core of the narrow interpretation of reproductive autonomy is the premise that
the use of the word ‘and’ in s 12(2) of the Constitution indicates that this provision can
only be seen as meaning that both bodily integrity and psychological integrity must be
implicated for s 12(2)(a) to be infringed. A plain reading of the text of this provision
suggests otherwise. At several points in our Constitution, the word ‘and’ is used – in
those instances, it often denotes two (or more) separate concepts, which are mentioned
together, but each must be viewed independently. For instance: s 24, the right to have
the environment protected, provides that the state must take reasonable measures to
‘prevent pollution and ecological degradation’.71 Does it follow from this that the state
is bound to only enact laws that both prevent pollution and ecological degradation?
Would a law which prevented pollution, and not ecological degradation, be unconstitu-
tional? Clearly not. Similarly, a plain reading of the text of s 12(2) necessitates that we
view bodily and psychological integrity as two separate concepts, each applicable to
subsections (a), (b) and (c) in their own right. Prior to AB, courts viewed s 12(2) in
this way.72

But could there be a reason to interpret bodily and psychological integrity together,
specifically in the context of s 12(2)(a)? The majority in AB seems to think so. As the
minority judgment points out:

The [majority] judgment does not find that s 12(2) as a whole is limited to instances
where there has been harm to a person’s bodily integrity. A person may still, for
instance, have the right in terms of s 12(2)(c) not to be subjected, without consent, to

71 Section 24 (b)(i) of the Constitution.
72 See, Minister of Safety and Security v Gaqa [2002] ZAWCHC 9.
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a scientific experiment composed only of psychological harm. Instead, the judgment
concludes that s 12(2)(a) in particular is limited to cases where the person’s body
is affected.73

There is nothing in the text of s 12(2) to support the conclusion that bodily integrity
must be implicated for infringements of s 12(2)(a), but not s 12(2)(c). Neither subsec-
tion features the word ‘body’. Moreover, the body finds specific protection elsewhere –
s 12(2)(b). If any of the subsections to s 12(2) were a candidate for having their scope
limited to harms which impinge upon bodily integrity, it would be s 12(2)(b), not
s 12(2)(a). Accordingly, there is nothing in the text of s 12(2) that points to why repro-
ductive autonomy ought to be bound to bodily integrity.

3.1.2. Historical analysis
In reaching its conclusion on the narrow interpretation of reproductive autonomy, the
majority cites, as justification, the history of this provision in the Interim Constitution
and in case law.74 It is not apparent how a narrow interpretation of reproductive
autonomy flows logically from this history.

Regarding the case law on abortion, as the minority judgment correctly points out,
s 12(2)(a) has not been applied as protecting a woman’s choice to terminate her preg-
nancy only because abortion affects the woman’s body – but also because of the impact
that it has on the woman’s freedom of choice.75 In light of this, one must question why
the fact that s 12(2)(a) has so far been interpreted in conjunction with bodily integrity
would indicate that this is how it must be interpreted in perpetuity. As outlined above,
that reproductive autonomy has been interpreted as relating to the body is a conse-
quence of past cases on s 12(2)(a) all relating to natural reproduction. And with natural
reproduction, bodily and psychological integrity will both be impacted by limitations
to decisions concerning reproduction. Prior courts never considered reproductive
autonomy as separate from bodily integrity, simply because they never had occasion to
do so. As such, there is nothing in the case law that necessitates the conclusion that
s 12(2)(a) is bound to bodily integrity, nor does such a conclusion emerge from the
predecessor of s 12 – s 11 of the Interim Constitution. The wording of s 11 is:

1. Every person shall have the right to freedom and security of the person, which
shall include the right not to be detained without trial.

2. No person shall be subject to torture of any kind, whether physical, mental or
emotional, nor shall any person be subject to cruel, inhuman or degrading treat-
ment or punishment (emphasis added).

The majority refers to s 11 as having been interpreted as primarily protecting phys-
ical integrity,76 referring to Ferreira v Levin; Vryenhoek v Powell.77 It must be noted

73 AB (note 48 above) 53. Whether the minority’s observation is correct is unclear, as no similar statement appears
in the majority judgment.

74 Ibid 312–313.
75 Ibid 78.
76 Ibid 309.
77 Ferreira v Levin; Vryenhoek v Powell 1996 (1) SA 984 (CC).
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that in Ferreira, it was explicitly stated that s 11 was not exclusively concerned with
protecting physical integrity – Chaskalson P states ‘this is, not necessarily the only, pur-
pose of s 11(1)’.78 What’s more, s 12 of the Constitution is substantially different from
s 11 of the Interim Constitution. The chief difference, for present purposes, is that the
decision in Ferreira related to the interpretation of the phrase ‘security and freedom of
the person’ – which is now enshrined in s 12(1), not s 12(2), of the Constitution.79 No
reference is made in s 11 to bodily or psychological integrity.80 As such, s 12(2) and its
subsections stand to be interpreted in their own right.

Clearly, then, a narrow interpretation of s 12(2) does not follow from the history of
this right in our courts. Nor could it. As I have already stated, that reproductive auton-
omy has been interpreted together with bodily integrity is not in itself evidence that it
must be interpreted that way now. Especially in relation to in vitro gametes and
embryos where the body is no longer necessarily involved in conception. There are, in
fact, several reasons why it should not be.

As Van Niekerk observes, our law has, for a long time, recognised the psychological
and physical dimensions of harms as separately actionable in delict – and she opines
that the same approach should be taken to s 12(2)(a).81 Van Niekerk suggests there is
a reason to interpret psychological integrity as a self-standing right and not as being
dependent on bodily integrity; arguing that to say that psychological harm is not, on its
own, actionable would render these cases redundant.82 While it is true that the AB
majority judgment’s failure to give legal recognition to the psychological harm to AB is
problematic, it should be noted that the majority’s findings relate to the scope of an
enshrined right and ought not to be applied to the law of delict generally. The point
made here that our law already acknowledges psychological integrity as worthy of pro-
tection independently is, however, an important one.

3.1.3. Comparative analysis
As is evident from the preceding discussion, the argument for conceptualising repro-
ductive autonomy as disentangled from bodily integrity turns on the claim bodily
integrity and psychological integrity are capable of being viewed as separate, self-stand-
ing, rights that may each be infringed by limitations of reproductive autonomy. That
s 12 can, and should, be interpreted in this way may be illustrated in reference to how
other jurisdictions have responded to the question of reproductive autonomy’s relation
to psychological integrity.

The application of reproductive rights to NRTs is an issue that turns, in large, on
the way rights relating to reproduction have been conceptualised in a particular juris-
diction. In the US, for example, there has been extensive debate over if there is such
a thing as aa positive right to reproduce (or a negative right not to procreate), which

78 Ibid para 170.
79 This is an issue that is raised by the minority judgment to which the majority does not respond. See AB (note 48

above) 77.
80 It does, however, acknowledge the psychological dimensions of the person as worthy of protection as indicated

in the underlined words. Du Plessis and De Ville posit that these words indicated s 11 also protected the
psychological and mental attributes of the person. See Du Plessis & De Ville (note 38 above) 235.

81 Van Niekerk (note 6 above) 16.
82 Ibid.
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extends to artificial reproduction given that, historically, the freedom to make decisions
related to reproduction have been protected under the aegis of the right to privacy.83

This emanates, in part, from the fact that the US Constitution does not directly refer to
reproductive autonomy, nor has its law in this area seemingly been influenced by pro-
gressions at the international level. It is, however, worth noting that several US cases
have spoken to the significance of the legal entrenchment of reproductive autonomy
for reasons not limited to the fact that it is an activity that involves the use of one’s
own body.

Through decisions such as Griswold v Connecticut,84 and Roe v Wade,85 US courts
have conceptualised reproductive autonomy as worthy of legal protection because the
decision to (or not to) have a child relates to a private aspect of an individual’s life, and
the freedom of an individual to make such a private choice is an integral dimension of
their right to equality.86 Douglas NeJaimie posits viewing reproduction as an instru-
ment for the attainment of equality only requires that we acknowledge how choosing
to have children is more than just the act of procreation; for many it is a deeply per-
sonal decision that shapes their life narrative.87 As such, all those who choose to exer-
cise their freedom to form a family should have their decision to do so equally
respected – be they single, same-sex couples, gender non-conforming persons, or any
other individuals who do not fit within the heteronormative paradigms that tend to
dominate the regulation of reproduction. Put differently, the lesson that can be learnt
from US jurisprudence on decisions concerning reproduction is that the scope of
reproductive autonomy is not only limited to barring state intrusion into how one may
use their body but also extends to what the court in Eisenstadt v Baird88 referred to as,
‘the right to of the individual, married or single, to be free from unwarranted govern-
mental intrusion into matters so fundamentally affecting a person as the decision to
bear or beget a child’.89

With all that being said, the differences in the constitutional structure of the US and
our Constitution may be argued to be a reason for limiting the scope of s 12(2)(a) to
the use of one’s own body. Unlike in the US, our Constitution makes explicit reference
to ‘bodily integrity’ as one of the rights protected in s 12 and as entrenching ‘Freedom
and Security of the Person’. To this end, a comparison with s 7 of the Canadian
Charter of Rights and Freedoms is opportune, given that it protects ‘Life, liberty and
security of the person’,90 in words very similar to s 12. It is worth noting that in
Canadian law, bodily integrity and psychological integrity are both, separately, viewed
as elements of the right to life, liberty, and security of the person.91 Accordingly, an

83 R Rao ‘Equal liberty: Assisted reproductive technology and reproductive equality’ (2008) 76 The George
Washington Law Review 1457, 1470. See also IG Cohen ‘The Constitution and the rights not to procreate’ (2008)
60 Stanford Law Review 1138.

84 Griswold v Connecticut 381 U.S. 479 (1965) (Supreme Court of Connecticut).
85 Roe v Wade 410 U.S. 113 (1973) (Supreme Court of the United States decision).
86 D NeJaimie ‘Griswold’s progeny: Assisted reproduction, procreative liberty, and sexual orientation equality’ (2015)

The Yale Law Journal Forum 340.
87 Ibid 343.
88 Eisenstadt v Baird 405 U.S. 438 (1972) (Supreme Court of the United States decision).
89 Ibid para 453.
90 The Constitution Act, 1867 (Canada).
91 R v Morgentaler [1988] 1 SCR 30 (Canadian Supreme Court decision).
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individual’s rights under s 7 may be infringed based solely on violations of their psy-
chological integrity92 – such as where a woman suffers psychological distress due to
a law that prohibits her from making a decision concerning reproduction.93 For s 7 to
be impugned by violations of psychological integrity, one must show that a particular
occurrence had (1) a profound impact on them psychologically; and (2) it resulted
from a state action.94 Given the similarity to s 12, there is no reason why a similar
approach cannot be taken in South Africa, in terms of which an individual’s rights
under s 12 may be infringed based solely on violations of their psychological integrity.

The foregoing comparison illustrates the integral point that in matters of reproduc-
tion, there is no reason in law why bodily integrity must be viewed as the sole founda-
tion of reproductive rights, to which psychological integrity is subordinate. Rather,
reproductive rights ought to be viewed more broadly, by recognising that both the psy-
chological and bodily wellbeing of individuals are deserving of legal protection. And
while bodily integrity may be (justifiably) emphasised in most cases, there may be cases
where we need to give greater weight to the psychological implications of a decision
concerning reproduction, because of the extent to which such a decision is of a deeply
personal nature, and something upon which the state ought not to intrude.

3.2. Reproductive autonomy and decisions relating to in vitro gametes: the
‘out-of-body, still in mind’ problem

The majority held that AB’s decision to choose donor gametes was not protected by
s 12(2)(a), because reproductive autonomy must ‘entail a decision regarding the [pro-
spective] parent’s bodily integrity’.95 Notably, the majority did not take issue with the
fact that the decision in question related to gametes that were not her own. What dis-
qualified AB’s choice to have a child via surrogacy from constitutional protection as
a ‘decision concerning reproduction’, as per s 12(2)(a), is that it would require the use
of another person’s body. The challenge with the view that ‘decisions concerning repro-
duction’ only relates to your own body is that, because of NRTs, individuals are able to
make decisions that ostensibly relate to reproduction but do not directly involve the
use of their bodies. An example of this would be the use of in vitro gametes to have
a child.

The law currently permits individuals to store their gametes with authorised institu-
tions,96 but, once they have been removed, they are no longer considered part of the
body by the law.97 The inference one may draw from the narrow interpretation is that
reproductive autonomy does not apply to choices relating to stored gametes because

92 See New Brunswick (Minister of Health and Community Services) v G (J) [1999] 3 SCR 46 (Canadian Supreme
Court decision).

93 Morgentaler (note 91 above) para 60–61.
94 See Blencoe v British Columbia (Human Rights Commission) [2000] 2 SCR 307 para 60–61 (Canadian Supreme Court

decision); B(R); Winnipeg Child and Family Services v KLW [2000] 2 SCR 519 para 59 (Canadian Supreme
Court decision).

95 AB (note 48 above) 315.
96 Regulation 2 Regulations Relating to Artificial Fertilisation of Persons.
97 See, for example, s 55 of the National Health Act which describes the process of obtaining gametes from an

individual as ‘removing them from the body’. It stands to reason that something removed from the body cannot
simultaneously still be considered to be part of the body.
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they are no longer part of the body and, as such, are not ‘a decision regarding the [pro-
spective] parent’s bodily integrity’.98

The anomalous effect of this legal position can be illustrated by the following hypo-
thetical scenario: suppose that a man, before leaving SA to fight in a war, decides to
store his sperm at a sperm bank. He does this under the (erroneous) belief that his
sperm could be used to create stem cells for therapy at some point in the near future,
and that this might help him recover from injuries that he incurs while away. Three
years later, the man returns from war – uninjured – and decides that he wants to have
a child. He now has several methods through which he can make his desire a reality,
including: (1) having a child via natural reproduction; or (2) using his stored sperm to
have a child via artificial reproduction.

There is no clear definition of what a decision concerning reproduction is in our
law. Joanna Birenbaum opines that this phrase entails more than just the decision to
terminate a pregnancy, it encompasses a wide array of decisions an individual may
make in the course of exercising their reproductive autonomy, including accessing
contraceptive or assistance in childbirth.99 Adopting a similarly broad definition, I sug-
gest that the decision to have a child would clearly be a decision concerning reproduc-
tion.100 With this definition in mind, I now consider how s 12(2)(a) might apply to the
hypothetical scenario described above.

The anomalous effect of the narrow interpretation of reproductive autonomy dem-
onstrated in this scenario, is that while (1) and (2) are both ostensibly decisions con-
cerning reproduction, only (1) would be protected by s 12(2)(a). And yet, the only
distinction between these scenarios is that, in (1) the man’s gametes are inside his
body, and in (2) they are outside his body. In other words, within the man’s mind both
scenario (1) and (2) are the same decision, but in law his rights to make to this decision
do not extend outside out his body. That reproductive autonomy is only worthy of
constitutional protection when a man’s gametes are inside his body seems to be an
arbitrary delineation contrary to SA’s commitment to the rule of law.101

One could argue, in response, that choosing to use method (2) would in fact be
within the ambit of the narrow interpretation of reproductive autonomy on the
grounds that the gametes came from the man’s body, and his bodily integrity was
implicated when they were removed from him. What such a response highlights is that
the man’s decision to store his gametes could be conceived as being protected by
s 12(2)(a), and so a limitation on his choice to use method (2) would be a decision
entailing his bodily integrity. However, this is a separate decision to the one to use the
gametes for a ‘decision concerning reproduction’. In my illustration, these decisions
are three years apart, and at the time he stored his sperm, he had no intention to

98 AB (note 48 above) 315.
99 See, J Birenbaum ‘Contextualising choice: Abortion, equality and the right to make decisions concerning

reproduction’ (1996) 12 South African Journal on Human Rights 485.
100 This is the sense in which the phrase was used in the ICPD Programme of Action from which it derives.
101 Section 1(c) of the Constitution.
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become a parent. Ergo, the decision to store his sperm was not a decision concerning
reproduction. Accordingly, at the time he decides to use his stored sperm to have
a child, any state action or law that prevents him from doing so would not ‘have
a physical effect on the body of the person seeking to rely on [s 12(2)(a)]’.102

This hypothetical scenario illustrates that viewing reproductive autonomy as being
bound to bodily integrity is not a workable legal position when it comes to the use of
NRTs. This arbitrary ‘in the body vs out of the body’ distinction has very serious impli-
cations for those who do not have the opportunity of choosing other, equivalent, repro-
ductive avenues. They are deprived of the opportunity to share in the experience of
procreation from conception – an experience many regard as highly significant to their
dignity and self-identity.103 The reality is that bodily integrity was once viewed in con-
junction with reproductive autonomy only because the act of reproduction was once
bound to the human body. But, just as NRTs have led to reproduction being an act
that no longer necessarily involves the body, so too reproductive autonomy should be
seen as no longer necessarily being linked to bodily integrity.

4. A broad interpretation of reproductive autonomy based on the
freedom to form a family

In as much as there are many challenges with the narrow interpretation given to
s 12(2)(a) in AB, the broad interpretation set out in the judgment by Khampepe J is
also not without its issues. For instance, Khampepe J frames a decision concerning
reproduction as one where there is ‘a reproductive outcome in the form of the concep-
tion and birth of a child’.104 This position may be criticised as being excessively broad
because it does not specify to whom, and in what circumstances, it applies. Could
a doctor claim that any limitation on how they provide a reproductive healthcare ser-
vice is a contravention of s 12(2)(a) because their decision to assist women to have
children is one with a reproductive outcome? And could a scientist experimenting with
a gene editing technology – like CRISPR-Cas9 – who intends to implant an embryo
with an edited genome into a woman claim that this is an exercise of their reproductive
autonomy because it will result in the conception or birth of a child? I suggest that
while reproductive autonomy ought not to be bound to bodily integrity, the scope of
s 12(2)(a) must be defined in a way that allows us to delineate which decisions are pro-
tected by reproductive autonomy and which are not – in order to respond to the prob-
lem of over-breadth. As such, I argue for a broad interpretation of reproductive
autonomy that is defined as a realisation of the freedom to form a family, a freedom
underscored by the fundamental values of the Constitution.

102 AB (note 48 above) 76.
103 This was highlighted in the expert opinion of clinical psychologist Mandy Rodrigues, who made reference to

international and local research indicating that infertile persons experienced it as ‘deeply distressing’ and that
‘infertile persons experienced infertility as a threat to their identity’. See, Affidavit of Mandy Jacqueline Rodrigues
para 8 in AB (note 48 above).

104 AB (note 48 above) 75.
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4.1. The freedom to form a family

The second judgment’s conceptualisation of s 12(2)(a) coincides with how the concept
of reproductive autonomy is generally understood in international human rights litera-
ture.105 Carmel Shalev points out that autonomy as per the ICCPR refers to ‘the right
of a woman to make decisions concerning her fertility and sexuality free of coercion
and violence’, and observes that the right to reproductive autonomy derives from the
right to human liberty.106 Accordingly, while often connected to bodily integrity,
reproductive autonomy, at its core, is viewed by human rights focussed institutions
and scholars as about having the freedom to control the narrative of one’s own life by
choosing to have children or abstain from doing so. This sentiment is perhaps best
expressed in the following statement by Isiah Berlin: ‘It is not merely freedom “from”
but freedom “to” [… ] in the sense that one is entitled to recognition of one’s capacity,
as a human being, to exercise choice in the shaping of one’s life’.107

Charles Ngwena illustrates this with reference to the recent jurisprudence of the UN
Human Rights Committee (HRC).108 In KL v Peru109 the HRC held that the psycho-
logical distress caused by the denial of access to abortion services was cruel, inhumane
and degrading punishment in terms of art 7 of the International Covenant on Civil
and Political Rights (ICCPR).110

Commenting on the extent to which this decision by the HRC is a substantive
advancement in support of what he terms the ‘right to abortion’, Ngwena remarks:

Beyond the duty to implement transparent domestic abortion laws, KL also makes
a contribution to the substantive development of abortion as a human right. It is
significant that the HRC found a substantive violation of art 7 of the CCPR. The HRC
said that it is not only physical pain that is relevant when determining violation of art
7 but also mental suffering, especially in the case of minors. This finding [… ] sends out
a message that denial of abortion in ways that cause the pregnant woman to suffer
psychological distress can constitute cruel, inhuman and degrading treatment under
international human rights law.111

Such a development of art 7 is necessitated by the fact that sexual and reproductive
rights are not mentioned explicitly in prominent international human rights treaties.
However, as Isabella Moore observes, because reproductive rights are widely acknowl-
edged as fundamental human rights, the right to reproductive autonomy may be
inferred from other explicitly enshrined rights in these instruments, such as art 7.112

Given that an inability to access reproductive healthcare products, services and technol-
ogies can be a source of psychological pain and distress in ways similar to abortion, the

105 C Shalev ‘The ICPD and the convention on the elimination of all forms of discrimination against women’ (2000)
4 Health and Human Rights 38, 45.

106 Ibid 46.
107 I Berlin ‘Two Concepts of Liberty’ in Four Essays on Liberty (1969) 118 as quoted in Shalev (note 105 above) 46.
108 C Ngwena ‘Access to safe abortion as a human right in the African region: Lessons from emerging jurisprudence

of UN treaty monitoring bodies’ (2013) 29 South African Journal on Human Rights 399.
109 KL v Peru, Communication No 1153/2003, adopted 24 October 2005, UN GAOR, HRC, 85th

Session, UN Doc CCPR/C/85/D/1153/2003 (2005) as cited in Ngwena (note 108 above) 412.
110 ICCPR (note 12 above).
111 Ngwena (note 108 above) 412.
112 I Moore ‘Indignity in unwanted pregnancy: Denial of abortion as cruel, inhuman and degrading treatment’ (2019)

23 The International Journal of Human Rights 1010.
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foregoing discussion illustrates how limitations of reproductive autonomy may consti-
tute a violation of international human rights law, and that such a violation need not
be contingent upon their being an impact on bodily integrity.

The problems with the way in which the scope of reproductive autonomy was
delineated by both the AB judgments could have been ameliorated had the court paid
attention to international law113 and the status of international human rights norms as
part of our law.114 As I stated at the outset, in order to understand what reproductive
rights are, one must consider where they come from. Per the ICPD Programme of
Action, reproductive rights ‘rest on the recognition of the basic right of all couples and
individuals to decide freely and responsibly the number, spacing and timing of their
children’ – in other words, on the freedom to form a family.115 I suggest, reproductive
rights in our law should, accordingly, be viewed as an instance of the freedom to form
a family. This is not to say that either s 12(2)(a) or s 27(1) amounts to a right to family;
no such right exists in the Constitution. However, the Constitutional Court in the
Certification Judgment made clear that the freedom to form a family finds protection
in the Constitution, where it remarked that:

[T]he provisions of the [Constitution] would clearly prohibit any arbitrary state
interference with the right [… ] to establish a family. [The Bill of Rights] enshrines the
values of human dignity, equality and freedom, while [s 10] states that everyone has the
right to have their dignity respected and protected.116

Ergo, a proper interpretation of s 12(2)(a) and s 27(1) requires them to be consid-
ered in light of the constitutional values that underlie the freedom to form a family.
I suggest that these values enjoin reproductive rights being given equal protection irre-
spective of whether prospective parents choose natural or artificial reproduction in giv-
ing effect to their freedom to form a family by having children.

4.2. Reproductive autonomy and equality

The intimate link between reproductive autonomy and gender/sex equality is an issue
that has been well established in the literature on access to abortion services.117 As
Joanna Birenbaum puts it, ‘[i]n the context of women’s lives, reproductive rights and
equality are inextricably linked’.118 Inequality in matters relating to reproduction, how-
ever, transcends lines of sex and gender, and little attention has been paid to how the
freedom to form a family may also serve as a vehicle for the attainment of equality for
those persons who must form families in non-traditional ways.

113 Section 39 of the Constitution.
114 Ibid s 232.
115 ‘Report of the International Conference on Population and Development’ (note 31 above).
116 Certification Judgment (note 45 above) 100.
117 See C Ngwena ‘Access to safe abortion as a human right in the African region: Lessons from emerging

jurisprudence of UN treaty monitoring bodies’ (2013) 29 South African Journal on Human Rights 399, 400; Moore
(note 112 above) 1016; BE Hernandez ‘To bear or not to bear: Reproductive freedom as an international human
right’ (1991) 17 Brooklyn Journal of International Law 309, 310.

118 J Birenbaum ‘Contextualising choice: Abortion, equality and the right to make decisions concerning reproduction’
(1996) 12 South African Journal on Human Rights 485; RB Siegel ‘Sex equality arguments for reproductive rights:
Their critical basis and evolving constitutional expression’ (2007) 56 Emory Law Journal 814, 815–819.
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The potential implications of the AB jurisprudence and its fixation on biological
bonds for gender non-conforming persons, transgender persons and other groups
(such as sexual minorities) for whom access to NRTs may provide an otherwise
unattainable avenue to parenthood was not at all considered by the court. The
judgment is impoverished by the absence of such a discussion, for reasons I will illus-
trate below by referring to one such group.119 In this section, I focus my analysis spe-
cifically on the generally overlooked minority of the population who, due to medical
reasons, are incapable of having children via natural reproduction.

Radhika Rao argues, correctly in my view, that the regulation of procreation in
a way that permits certain groups from using NRTs but bars others from making use
of them – on grounds such as marital status or sexual orientation – is an affront to the
right to equality of those excluded.120 Rao’s theory of reproductive equality resonates
with South Africa’s own equality jurisprudence.121 Equality is one of the founding val-
ues of our Constitution,122 and underscores the Bill of Rights.123 As such, when inter-
preting the Bill of Rights, the court is enjoined to promote the value of equality.124

However, the narrow interpretation of reproductive autonomy fails to do so. The
majority judgment in AB has the effect that reproductive autonomy, in the context of
natural reproduction, will always be protected, whereas reproductive autonomy in the
context of artificial reproduction is only selectively protected – where the method used
closely resembles natural reproduction by involving the use of the individual’s body.
This discrimination is indicative of a disparity between natural reproduction and artifi-
cial reproduction, which is unfortunately common in the law. As John Robertson
observes, while the value of liberty in procreation is widely acknowledged in the case of
natural reproduction, the same is not the case with artificial reproduction.125 Natural
reproduction is treated by the law as an almost impenetrable sphere of private life,
whereas those who use medical assistance to have children, because they are unable to
do so in the conventional manner, are seen as doing so at the largesse of the state.
Thus, the state is free to limit their choices in order to impose its values on those desir-
ing to become parents. Robertson argues, correctly in my view, that there is no justifi-
able reason for this double standard since in both instances individuals are exercising
the same choice – to procreate – ergo this choice ‘should be equally honoured when
reproduction requires technological assistance’.126

119 Unfortunately, an extended discussion of the systemic discrimination against all these groups is beyond the
scope of this article. For a useful exploration of the way in which the heteronormative assumptions rooted in
repro-law can have adverse impact on the rights of those who fall outside the male-female binary see
M Carpenter ‘The human rights of intersex people: Addressing harmful practices and rhetoric of change’ (2016)
24 Reproductive Health Matters 74.

120 Rao (note 83 above) 1460.
121 While I generally hold the view that Rao’s theory of reproductive equality has merit, I must add the qualification

that I am unconvinced by her rejection of an ‘absolute’ procreative liberty on the grounds that it has no logical
stopping point. Rao’s criticism may be valid in the US context; however, in countries such as South Africa –
which recognise that human rights may, in certain circumstances, be limited (see s 36 of the Constitution) – this
criticism does not hold. The ‘logical stopping point’ of procreative liberty in South Africa would be when its
limitation is reasonable and justifiable in an open and democratic society.

122 Section 1(a) of the Constitution.
123 Ibid s 7(1).
124 Ibid s 39(1).
125 See, generally, Robertson (note 3 above) 4.
126 Ibid.
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The High Court judgment in AB drew attention to this in concluding that s 294 of
the Children’s Act was unconstitutional, inter alia, because it amounted to unfair dis-
crimination against infertile persons on grounds analogous to those listed in s 9(3) of
the Constitution.127 In Basson J’s view, this provision impairs the dignity of infertile
persons in a way similar to the listed grounds. While I agree that for those who have
no alternative means of actualising their desire to have a child, depriving them of the
opportunity to choose to use NRTs amounts to discrimination, I disagree that this is
not a grounds of discrimination within the purview of s 9(3). Infertility is accepted as
a form of disability by the World Health Organisation (WHO),128 and it has been con-
vincingly argued by several scholars that it is worthy of such classification.129

Moreover, disability is a prohibited ground of discrimination in terms of s 9(3) of
the Constitution.

Regardless of whether infertility falls within the listed grounds of discrimination,
however, it is clear that the recognition of reproductive rights as encompassing the
ways in which non-traditional families are formed is of singular importance. It is an
essential dimension of the recognition of the rights of the individuals exercising the
choice to form families in this way to ‘full and equal enjoyment of all freedoms’ –
including the freedom to form a family.130

Further, as was acknowledged by the High Court, the effect of this discrimination
between natural and artificial reproduction is to deny those seeking to form families
through the use of NRTs a life of dignity. Our courts have routinely held that the legal
recognition of the decision to form familial relations is rooted in the right to dignity.131

It was for this reason that in Dawood v Minister of Home Affairs the Constitutional
Court found that, ‘[t]he decision to enter into a marriage relationship and to sustain
such a relationship is a matter of defining significance’ and that insofar as the law lim-
ited the making of this decision, it was an infringement of the right to dignity.132

As such, reproductive autonomy, in achieving the purpose of protecting the freedom
to form a family, must be interpreted in a way that shows equal respect to all family
forms. That s 12(2)(a) might be interpreted in a way that privileges families based on
biological relations is unacceptable, as this disregards the fact that family bonds can be
‘based on psychological or emotional attachment, which resembles a family’ as per the
Children’s Act.133 If our law recognises that families can be defined purely by psycho-
logical and emotional attachments and are to be treated in the same way as families
defined by biological links, it stands to reason that our law should also protect the free-
dom of prospective parents to decide on the form of their families by having children

127 AB (note 53 above) paras 74–76.
128 See, WHO ‘World Report on Disability’ (2011)

<https://www.who.int/disabilities/world_report/2011/report/en/>.
129 D Orentlicher ‘Societal disregard for the needs of the infertile’ (2015) Indiana University Robert H. McKinney

School of Law Research Paper No 2015-32 1, 15. See also, A Khetarpal & S Singh ‘Infertility: Why can’t we classify
this inability as disability?’ (2012) 5 The Australasian Medical Journal 334.

130 Section 9(2) of the Constitution.
131 AE Boniface ‘The genetic link requirement for surrogacy: A family cannot be defined by genetic lineage’ (2017)

Journal of South African Law 190, 199.
132 Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas v Minister of Home Affairs 2000 (3)

SA 936 (CC) para 37.
133 Chapter 1 of the Children’s Act.
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to whom they will have only psychological and emotional attachments. And this free-
dom should be given the same protection by the law as decisions on forming a family
based on biological links. Interpreting reproductive autonomy as giving effect to the
freedom to form a family will achieve exactly this, by protecting the use of NRTs
related to the freedom to form a family.

4.3. Access to reproductive healthcare and new reproductive technologies

In international human rights law, it has long been recognised that abolishing barriers
to access to reproductive technologies is a crucial step towards the fulfilment of repro-
ductive health,134 something that is also now recognised in SA jurisprudence.135

However, the discourse in this area has almost exclusively focussed on the context of
natural reproduction. Moving beyond this trend, Annelize Nienaber suggests that the
right to reproductive healthcare services referred to in s 27(1) of the Constitution
includes the right to access services related to artificial reproduction.136 However,
whether this is in fact the case in our law is yet to be settled. Nkabinde J stated that it
was unclear how a challenge to s 294 of the Children’s Act, based on this right, could
exist because s 27(1) does not create a positive right to healthcare, only a right to have
access to healthcare – subject to the means available to the state.137 This part of the
majority judgment does not, however, preclude the possibility that s 27(1) could be
applied to NRTs – since the majority judgment did not object to viewing IVF-based
surrogacy within the aegis of s 27(1). Rather, the majority took issue with the claim
that s 27(1) had been infringed by the genetic link requirement. I suggest that the right
to access reproductive healthcare includes access to NRTs, and that a broad interpret-
ation of reproductive autonomy necessitates such an interpretation.

The right to reproductive healthcare has been referenced to underscore that women
not only have the right to choose to terminate their pregnancies, but also to access the
medical services necessary to give effect to this choice.138 This illustrates that the exer-
cising of reproductive autonomy requires access to reproductive healthcare. The inter-
related nature of the right to make decisions concerning reproduction and access to
reproductive healthcare is enunciated in the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), which South Africa ratified
in 1995.139

Access to NRTs has been recognised in international human rights documents as
being a means necessary for the exercising of reproductive autonomy. For instance, the
ICPD Programme of Action provides that countries should ‘strive to make accessible
through the primary health-care system, reproductive health to all individuals of

134 LB Pizzarrossa & W Durojaye (note 22 above) 51.
135 See my discussion of reproductive rights and natural reproduction above.
136 A Nienaber ‘The grave’s a fine and private place: A preliminary exploration of the law relating to posthumous

sperm retrieval for procreation’ (2010) 25 Southern African Public Law 1, 8.
137 AB (note 48 above) 319.
138 See, Christian Lawyers (note 41 above) 19 and Christian Lawyers (II) (note 45 above) 48.
139 ‘Convention on the Elimination of All Forms of Discrimination against Women’ (adopted 18 December 1979,

entered into force 3 September 1981) 1249 UNTS 13.
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appropriate age’.140 Countries are thus called upon to integrate family planning services
into the provision of reproductive healthcare in order to ‘assist couples and individuals
achieve their reproductive goals and giving them the full opportunity to exercise the
right to have children by choice’. Elaborating on the reproductive healthcare services
states were to make accessible, the ICPD Programme of Action makes specific refer-
ence to IVF: ‘In-vitro fertilisation techniques should be provided in accordance with
appropriate ethical guidelines and medical standards’,141 thereby recognising NRTs as
being part and parcel of the reproductive healthcare services countries ought to make
available to their citizens.

Article 16 of CEDAW illustrates how reproductive rights are intended to protect,
not only an individual’s right to choose whether or not to have children, but also what-
ever means are necessary to exercise this choice. But, what is especially important to
note for present purposes, is how art 16 of CEDAW places a positive duty on the coun-
try to take measures to ensure that individuals have all the means they require to exer-
cise these choices, which includes providing access to reproductive healthcare
technologies. This is reinforced at a regional level by art 14 of the Protocol to The
African Charter on Human and Peoples’ Rights on The Rights of Women in Africa
(the Women’s Rights Protocol),142 which also enjoins countries to take active measures
to realise access to reproductive healthcare.143

In Minister of Health v Treatment Action Campaign,144 the Court made it clear that
the duty on the state in s 27 of the Constitution to provide access to the socio-eco-
nomic rights contained therein is not immediately enforceable but is subject to means
available to the state.145 As such, the state is only bound to take reasonable measures to
provide access to healthcare.146 Accordingly, the right to access reproductive healthcare
is not a basis upon which one can claim that the state has a duty to provide a particular
reproductive healthcare service.147 However, s 27(1) will be violated if the country fails
to take reasonable measures to realise access to reproductive healthcare. Identifying
what measures meet the standard of reasonableness may be difficult, but what is clear
is that a failure to take any measures at all, or measures that actively limit access to
reproductive healthcare, would be unreasonable, unconstitutional, and a dereliction of
international commitments as per CEDAW, the Women’s Rights Protocol, and cus-
tomary international law.

In the Certification judgment, the Constitutional Court, in its consideration of
objections to the inclusion of socio-economic rights in the Constitution, referred to
this duty to refrain from limiting access.148 The Court here stated that while the coun-
try’s duty to provide access to these socio-economic rights would always be subject to

140 ‘Report of the International Conference on Population and Development’ (note 31 above) art 7.6.
141 Ibid art 7.17.
142 African Union ‘Protocol to the African Charter on Human and People’s Rights on the Rights of Women in Africa’

(adopted 11 July 2003 entered into force 24 November 2005).
143 Ibid.
144 Minister of Health v Treatment Action Campaign 2002 (5) SA 703 (CC).
145 Ibid para 39.
146 Ibid 35.
147 This appears to the primary reason why Nkabinde J concluded that s 27(1) was not infringed by the genetic link

requirement. See AB (note 48 above) para 322.
148 Certification (note 40 above) 76.
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the means available, ‘[a]t the very minimum, socio-economic rights can be negatively
protected from improper invasion’.149

In this sense, prohibiting certain groups from accessing reproductive healthcare –
which includes NRTs – is a failure of the state to take ‘reasonable measures to progres-
sively eliminate the large areas of severe deprivation that effect our society’, such as the
lack of access to reproductive healthcare necessary for reproduction, which infertile
persons in South Africa face.150 As such, providing access to NRTs for the treatment of
infertility is something that the state is enjoined to do, and this duty entails both posi-
tive measures within its means, but also a negative duty not to limit access to repro-
ductive healthcare. This would clearly include those infertile persons who are unable to
use their bodies in reproduction, since no similar precondition regarding bodily integ-
rity is present in s 27(1). This provides compelling reasons why the Court in AB ought
to have found the genetic link requirement unconstitutional. It also offers a reason for
interpreting reproductive autonomy broadly, as we ought to shy away from interpret-
ing one right (s 12) in a way that impedes the exercising of another right (s 27(1)).
Such an interpretation is necessary to ensure that the freedom to form a family is real-
ised equally, for all who hold it.

5. Conclusion

The way in which reproductive rights have developed at the international level illus-
trates the value of framing these rights broadly. It allows for the protection of repro-
ductive autonomy in a way that is diverse enough to respond to changing
circumstances and similarly changing threats to individual freedom to choose the way
in which to form a family. If reproductive rights in South Africa are defined in a nar-
row way, they risk losing this adaptability and becoming obsolete in the context of arti-
ficial reproduction. The imperative for interpreting rights in a way that allows them to
adapt to the progression of society was perhaps best put by Sachs J in Minister of Home
Affairs v Fourie,151 where he remarked:

Indeed, rights by their nature will atrophy if they are frozen. As the conditions of
humanity alter and as ideas of justice and equity evolve, so do concepts of rights take
on new texture and meaning. The horizon of rights is as limitless as the hopes and
expectations of humanity.152

I have argued that reproductive autonomy and the right to reproductive healthcare must
be viewed as instances of the right to form a family (or abstain from doing so). This entails
both these rights being interpreted as protecting the autonomous individual choice of if,
when and how to form a family. And if the choice is to have a family, these rights ought

149 Ibid 78.
150 TAC (note 144 above) 36. This is a challenge that is becoming increasingly common as the rate of infertility in

South Africa continues to increase at an alarming rate. See Statistics South Africa ‘Census 2011: Fertility in South
Africa, Report No. 03-01-63’ <http://www.statssa.gov.za/publications/Report-03-01-63/Report-03-01-632011.pdf>.

151 Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC).
152 Ibid 102.
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equally to protect the choice of how – via natural reproduction, or by artificial reproduc-
tion using NRTs. I have suggested that such a conceptualisation of reproductive
rights follows logically from both international human rights law and SA human
rights jurisprudence. Our law has developed around the issue of abortion, in terms
of which there has been a recognition of the extent to which abortion impacts both
the bodily and psychological integrity. To be sustained, the interpretation for which
I argue requires only an abandonment of the idea that simply because reproductive
rights have primarily been applied to the use of reproductive technologies that have
an impact on an individual bodily, reproductive rights can never go beyond this and
also apply to decisions that only impact an individual psychologically.

Viewed in this way, the decision by the majority in AB was incorrect insofar as it
held that genetic link requirement did not have an impact on AB’s reproductive
autonomy – simply because her decision to use donor gametes to be implanted in
a surrogate was not one that involved the use of her own body. This is because what
this choice did involve was an autonomous choice by AB to form a family using
NRTs. In my view, s 12(2)(a) ought to be interpreted as protecting this choice as
exercising reproductive autonomy. Such an interpretation is necessary to show due
regard to the entitlement of all persons seeking to form a family to dignity, freedom
and equality before the law – even where they wish to form families in non-trad-
itional ways.
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